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    IN THE COURT OF MUNSIFF NO.2 TEZPUR, SONITPUR                                      

   Present:   J. Hazarika, AJS 

                Munsiff No.2 

               Tezpur, Sonitpur 

TUESDAY, THE 6TH DAY OF MARCH, 2018 

                                        

                               T.S. CASE NO. 36 OF 2012 

 

                        Sri Arun Baroi and others 

                                                                                  ….Plaintiffs 

                                               V/S 

                                  1. Tezpur Municipal Borad 

                                  2. Smti. Mallika Mirdha 

                                  3. Tezpur Development Authority 

                                                                                    …. Defendants 

This suit coming on for final hearing on 03-02-2018 in presence of – 

     Mr. A.K. Paul Ld. Advocate for Plaintiff. 

     Mr. Biraj Nath Ld. Advocate for Defendant. 

And having stood for consideration to this day, the Court  delivered the 

following judgment: 
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J U D G M E N T 

1. PLAINTIFF’S CASE IN BRIEF: 

2. The plaintiff’s are the owners and in possession of the suit land 

measuring total 2 Katha 14 Lessas situated at 4th part of Tezpur 

Town, Mouza- Mahabhairab, Dist- Sonitpur, Assam at No.4 Gali of 

Rubber Bagan . The plaintiffs by way of mutual partition is 

possessing 1 katha 7 Lessas each.  

3. That the defendant no.1 have contracted out and engaged defendant 

no.2 to construct drain. The said contractor engaged Ward 

Commissioner illegally dug land belonging to the plaintiffs and is 

trying to construct pucca drain by forcefully encroaching upon their 

western boundary without proper measurement of width of the road 

of No.4 Gali of Rubber Bagan. 

4. That on 30.04.12 the defendant No.3 by notice threatened to take 

action for continuing construction. Hence this suit. 

5. DEFENDANT’S CASE IN BRIEF: 

6. The defendant denied that plaintiff’s are the owner of total 2 Katha 

14 lessas of land. That the defendant 1 and 2 with help of Defendant 

No.3 have every right to construct public drain at bye lane No.4, 

Ward no.16, Tezpur Town. The said drain is a public drain and 

previously the said drain was kutcha drain and used by the public at 

large since long ( for last 50 years) and if the said drain is not made 

pucca drain then there will be blockage of sewage of dirty water of 

the locality and the local people of the said area will face lot of 

trouble and irreparable loss and if the drain is constructed no loss or 

harm will be caused to the plaintiffs. 

7. That the suit land was purchased by Smti. Bishnupriya Baroi i.e the 

mother of the plaintiff and she gave 14 lessas out of the suit land to 

to her daughter Bhagawati Barhoi ( Madak) and after her death the 

said land was inherited by her three daughters and husband Jiban 
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Madak. The plaintiffs after the death of their sister disposed the 

daughters and husband from the said 14 lessas of land for which 

Jiban Madak instituted a T.S No.31/12 for recovery of possession. 

8. Besides the mother of the plaintiffs have four other daughter who 

has not relinquished their share in favour of the plaintiffs. 

9. That the plaintiffs have most illegally occupied 3 feet wide length of 

sarkari land. Hence prayed to dismiss the suit. 

10. On the above pleadings my Ld. Predecessor in office has  framed the 

following issues: 

I.  Whether there is any cause of action for the suit? 

II.  Whether the suit is maintainable in its present form? 

III.  Whether the suit is bad for non- joinder of necessary 

party? 

IV.  Whether the plaintiffs have ownership and possessory 

rights over the plot of land measuring 2(two) kathas, 

14(fourteen) Lessas covered by periodic patta no.93 and 

dag no. 63(more specifically described in the Schedule of 

the Plaint)? 

V.  Whether the defendants have illegally dug land belonging 

to the plaintiffs i.e., the suit land and have been trying to 

construct pucca drain by forcefully encroaching upon the 

western boundary of the plaintiffs without proper 

measurement of width of the road of No.4 Gali of Rubber 

Bagan? 

VI.  Whether the plaintiffs are entitled to the relief prayed for 

or any other relief or further reliefs? 

 

DISCUSSION , DECISION AND REASON THEREOF: 

11. Now let me discuss the above issues on the basis of evidences 

available on record. 

12. Issue No.1: Whether there is any cause of action for the suit? 
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13. The term cause of action in a civil suit implies a bundle of facts 

which are to be proved by the plaintiff to get a decree in his favour 

and for that matter there is no need to traverse the written 

statement. The cause of action shall be inferred from the plaint itself. 

In my opinion the plaint does disclose a cause of action, more so 

when The plaintiff averred that they are the owners of the suit land 

measuring 2 kathas and 14 Lessas and that the defendants are 

trying to encroach upon their land with an intention to construct 

pucca drain. Whereas the defendant denied that the plaintiffs are the 

owners of the entire 2 Kathas and 14 Lessas of land. Further the 

defendant stated that the plaintiff has illegally occupied 3 feet wide 

Sarkari land.  

14. Hence issue no. 1 is decided in affirmative. 

15. Issue No.2: Whether the suit is maintainable in its present form? 

16. Although the defendant stated in their written statement that the 

suit is not maintainable, however the defendant has not adduce any 

evidence to prove the same.  

17. Hence issue No.2 is decided in affirmative. 

18. Issue No.3: Whether the suit is bad for non- joinder of necessary 

party? 

19. The defendant stated in their written statement that the public of 

bye lane No.4 of Rubber Bagan of Ward No.16 and the Deputy 

Commissioner of Sonitpur, Tezpur and all the legal heirs of Lt. Bishnu 

Priya Barhoi i.e., Mahamaya Kar, Lakhi Mazumdar, Saraswati Barhoi, 

Swapna Goswami are all necessary parties and that they have not 

been made parties to the suit. However the defendant had not led 

any evidence to prove the same. 

20. Hence issue no.3 is decided in negative. 

21. Issue No.4 and 5 is discussed together for the sake of convenience.  

 



 

Page 5 of 8 

22. Issue No.4 relates to whether the plaintiffs have ownership and 

possessory rights over the plot of land measuring 2(two) kathas, 

14(fourteen) Lessas covered by periodic patta no.93 and dag no. 

63(more specifically described in the Schedule of the Plaint)? 

23. Issue No.5 relates to whether the defendants have illegally dug land 

belonging to the plaintiffs i.e., the suit land and have been trying to 

construct pucca drain by forcefully encroaching upon the western 

boundary of the plaintiffs without proper measurement of width of 

the road of No.4 Gali of Rubber Bagan? 

24. PW 1 Sri Arun Baroi in his examination in chief reiterated the same 

as in his plaint. He in his evidence has also given the list of 

documents that has been exhibited by him to prove his case. The 

following are the list of exhibits of the plaintiff:- 

25. Ext.1: Photocopy of Gift Deed dated 29-08-2000 

 

                Ext.2: Photocopy of Gift Deed dated 30-03-2005 by Jiban Kr. 

       Modak. 

 

       Ext.3: Photocopy of Jamabandi of P.P. No. 93, 4th part of 

                Tezpur Town. 

 

Ext.4: Photocopy of Notarial Certificated regarding partition dated 

13-08-2007. 

Ext.5: Photocopy of Municipal Taxpaying receipt dated 16-11-2006. 

Ext.6: Photocopy of electricity Bill dated September 2001 and June 

2003. 

Ext.7: Photocopy of land revenue receipt dated 4-05-2012. 

Ext.8: Photocopy of Municipal Licence of M/s J.A. Motor works. 
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Ext.9: Photocopy of Notice u/s 326 of Assam Municipal Act dated 18-

04-12. 

Ext.10: Photocopy of notice by Chairman Tezpur Development 

Authority. 

Ext.11: Photocopy of reply to Chairman TDA. 

Ext.12: Photocopy of reply of Debabrata Bose to Chinmoy Baruah.                              

26. The PW1 although stated that he and plaintiff No.2 are owners and 

possessors of the land measuring 2(two) kathas, 14(fourteen) Lessas 

covered by periodic patta no.93 and dag no. 63. However the 

plaintiff has not produce any document to prove the same. Even 

though PW1 in his evidence in affidavit showed that he marked the 

copy of Jamabandi as Ext.3 but the same is not in the record. 

Whereas Ext.3 is the trace map. Even the original or proved in 

original Gift deed executed on 29-08-2000 and 30-03-2005 in their 

favour as stated by PW1 is also not there in the record. The 

photocopy of the same cannot be taken into evidence. Moreover the 

PW1 himself in his cross examination himself stated that he has 

seven sisters and all of the seven sisters along with the plaintiff have 

share in the suit land. Moreover the PW1 in his plaint as well as in 

his evidence on affidavit averred that after the death of his sister 

namely Bhagabati Baroi (Mudak), her husband Sri. Jibon Kr. Modak 

re-gifted the land measuring 14 Lessas in favour of the plaintiff. 

However in his cross examination he said that he will not be able to 

say that if the above stated fact happened or not. 

27. The plaintiff although stated that the defendants have illegally dug 

land belonging to the plaintiffs i.e., the suit land and have been 

trying to construct pucca drain by forcefully encroaching upon the 

western boundary of the plaintiffs without proper measurement of 

width of the road of No.4 Gali of Rubber Bagan. However the plaintiff 
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did not adduce any evidence to prove the same. Moreover in the 

cross examination of survey commissioner who surveyed the suit 

land stated that after the measurement of the land from both sides, 

he found 2 feet encroachment by the plaintiff. 

28. It is a settled law that the plaintiff has to stand on his own foot to 

prove his case. However from the above discussion and the 

evidences available on record. I have come to a conclusion that the 

plaintiffs have failed to prove his case.  

29. Hence issue no. 4 and 5 are decided in negative and against the 

plaintiff. 

30. Issue No.6: Whether the plaintiffs are entitled to the relief prayed for 

or any other relief or further reliefs. 

31. From the discussion made in issue no.4 and 5, the plaintiff is not 

entitled to the relief prayed for. 

 

32.                                      O R D E R 

33. In view of the discussions made above and the decisions reached 

therein, the suit of the Plaintiff is dismissed on contest with cost. 

34. Prepare a decree accordingly. 

35. Given under my hand and seal of this court on 6th day of March, 

2018. 

                                                                   

 

 

        J. Hazarika 
      Munsiff No. 2 
              Tezpur, Sonitpur 
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APPENDIX 

 

A Plaintiff’s Witnesses: 

1 P.W.1- Sri Arun Baroi. 

2 P.W.2- Sri Nitai Gopal Biswas. 

B Defendant’s Witnesses: 

NIL 

C Plaintiff’s Exhibits: 

     1. Ext-1- Notice to Circle Officer 

     2. Ext-2- Copy of the notice issued by Circle Officer 

     3. Ext-3- Trace map 

D Defendant's Exhibits: 

     None              

 

 

         J. Hazarika 
      Munsiff No. 2 
              Tezpur, Sonitpur 


